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PER CURI AM

Thomas M G esberg, a Texas inmate convicted of nurder,
appeal s the district court’s order dism ssing his application for
habeas corpus relief. The district court determned that
G esberg’ s habeas petition was tinme-barred by the Antiterrori smand
Ef fective Death Penalty Act of 1996 (“AEDPA’). This court granted
G esberg a Certificate of Appealability (“COA”) to determ ne
whet her G esberg’s petition for rehearing of the denial of

certiorari filed with the Suprenme Court tolled AEDPA s one-year



limtations period. W hold that G esberg’s petition for rehearing
of the denial of certiorari did not toll the limtations period,
and AFFIRM the order of the district court.
BACKGROUND
On April 28, 1995, a Texas jury found G esberg quilty of
mur der . G esberg was sentenced to sixty-five years in prison.
G esberg’s conviction was affirnmed on direct appeal by the First

Court of Appeals of Texas. G esberg v. State, 945 S. W 2d 120 ( Tex.

App. - Houston [1lst Dist.], pet. granted). The Texas Court of
Crim nal Appeals affirnmed G esberg’ s conviction on Septenber 30,

1998. G esberg v. State, 984 S.W2d 245 (Tex. Crim App. 1998).

G esberg’s petition for a wit of certiorari was denied by the

Suprene Court on February 22, 1999. G esberg v. Texas, 525 U S.

1147, 119 S.C. 1044 (1999). Gesberg filed a tinely petition for
rehearing of the denial of certiorari. This petition for rehearing

was denied by the Supreme Court on April 19, 1999. G esberg v.

Texas, 526 U. S. 1082, 119 S. . 1490.

On April 18, 2000, G esberg filed a petition for a wit
of habeas corpus pursuant to 28 U.S.C. § 2254 in the United States
District Court for the Southern District of Texas. The State of
Texas noved to dism ss G esberg’ s petition as tine-barred by AEDPA,
28 U.S.C. § 2244(d)(1)(A). The district court, relying on this

court’s decisionin United States v. Thonmas, 203 F. 3d 350 (5th Cr.

2001), determned that G esberg’'s state conviction was rendered



final on the date the Suprene Court denied certiorari.
Accordingly, the district court dismssed Gesberg' s petition
because it was filed nore than one year after his conviction was
final. See 28 U S.C § 2244(d). The district court denied
G esberg’ s request for a COA

This court granted G esberg a COA to determ ne whet her
AEDPA' s one-year |limtations period was tolled by the petition for
rehearing of the denial of certiorari tinely filed by G esberg in
t he Suprene Court.!?

DI SCUSSI ON
An order dism ssing a habeas application as tinme-barred

by AEDPA is subject to de novo review. Johnson v. Cain, 215 F. 3d

489, 494 (5th Cr. 2000). G esberg’ s habeas petition, governed by
the provisions of AEDPA, had to be filed within one year of “the
date on whi ch the judgnent becane final by the conclusion of direct
review or the expiration of the tinme for seeking such review.” 28
US C 8§ 2244(d)(1)(A). G esberg argues that his conviction was
not final until the Suprenme Court denied his petition for rehearing
of the denial of certiorari. The State of Texas argues that
G esberg’s conviction was final on the date the Suprene Court

denied G esberg's petition for wit of certiorari.

1 A CQA shoul d be granted on a procedural issue under AEDPA when the

petitioner shows, “at least, that jurists of reason would find it debatable
whet her the petition states a valid clai mof the denial of a constitutional right
and that jurists of reason would find it debatabl e whether the district court was
correct in its procedural ruling.” Slack v. MDaniel, 529 U S. 473, 484-85
(2000). Both parts of this test nmust be fulfilled before a COA shoul d be i ssued.

3



This court has held that a federal conviction becones
final for purposes of AEDPA s one-year limtation period when the
Suprene Court denies the petition for wit of certiorari. United

States v. Thomas, 203 F.3d 350, 356 (5th Cr. 2000). The

petitioners in Thomas argued that their convictions were not final
until the expiration of the twenty-five-day period for filing a
petition for rehearing of the denial of certiorari. This court
rejected this argunent because “[t]he plain text of Suprene Court
Rul e 16.3 provides that an order denying certiorari review takes
|l egal effect and is not suspended pending any application for
rehearing.” I|d.

G esberg seeks to distinguish Thomas for two reasons.
First, he argues that Thomas only addressed the provisions of 8§
2255 applicable to federal prisoners seeking habeas relief, whereas
he is a state prisoner. Second, G esberg contends that, unlike the
circunstances of this case, the petitioners in Thomas had not
actually filed a petition for reconsideration for denial of
certiorari.

G esberg’s first argunent is wthout nerit. The one-year
limtation provision applicable to a federal prisoner’s § 2255
motion for relief is “virtually identical” to the provision

applicable to a state prisoner’s 8§ 2254 notion. Fl anagan v.

Johnson, 154 F.3d 196, 200 n.2 (5th Gr. 1998) (citing United

States v. Flores, 135 F.3d 1000, 1002 n.7 (5th Cr. 1998)).




Despite a mnor difference in the statutory |anguage that
deternmi nes when the limtation period begins to run for 8§ 2254 and
§ 2255 notions,? the key to both provisions is the finality of the
underlyi ng judgnent. Although Thomas addressed only t he provi sions
of § 2255(1), its reasoning regarding the finality of a denial of
certiorari is applicable to Gesberg' s state conviction.

G esberg next contends that Thomas is distinguishable
because the petitioners in Thomas had not filed petitions for
rehearing of the denial of certiorari. Wiile this is correct,
neverthel ess, Thonmas’'s reasoning appears dispositive against
G esberg. Thonmas rested its holding on Suprene Court Rule 16. 3,
whi ch st at es:

Whenever the Court denies a petition for a wit of
certiorari, the Cerk will prepare, sign, and enter an
order to that effect and will notify forthw th counsel of
record and the court whose judgnent was sought to be
revi enwed. The order of denial will not be suspended

pendi ng di sposition of a petition for rehearing except by
order of the Court or a Justice.

Sup. &. R 16.3 (enphasis added). The court reasoned that Rule
16.3 nmakes clear that “an order denying a petition for wit of
certiorari is effective imediately upon issuance, absent

extraordinary intervention by the Suprene Court or a Justice of the

2 Section 2244(d)(1)(A), the Iimtation period applicable to a state
prisoner’s notion for habeas relief, provides that the limtation period begins
running on “the date on which the judgnent becane final by the conclusion of
direct review or the expiration of the time for seeking such review” Section
2255(1), applicable to a federal prisoner’s notion for habeas relief, provides
that the [imtations period begins running on “the date on which the judgnent of
convi ction becones final.”



Suprene Court.” Thonmms, 203 F.3d at 355. In the present case, no
menber of the Suprenme Court suspended the denial of G esberg’ s
petition for certiorari; G esberg’ s conviction accordingly was
final on the date certiorari was deni ed.

This conclusion accords with the decisions of other

circuits. See United States v. Segers, 271 F.3d 181, 186 n.4 (4th
Cir. 2001) (explaining that filing of petition for rehearing of
denial of «certiorari does not affect finality of denial of
certiorari for purposes of AEDPA's one-year limtation period);

United States v. WIIlis, 202 F.3d 1279, 1281 (10th Cr. 2000)

(“After the Suprenme Court has denied a petition for wit of
certiorari, neither the filing of a petition for rehearing fromthe
deni al of certiorari, nor the expiration of the tinme in which such
a petition could be filed delays the comencenent of the one-year
[imtation period.”).3
CONCLUSI ON

For the foregoing reasons, G esberg s conviction was
final, for purposes of AEDPA's one-year |imtations period, when
his petition for certiorari was denied by the Suprene Court. His
noti on for habeas corpus relief was time-barred by § 2244(d) (1) (A).

The judgnent di sm ssing the habeas petition is therefore AFFI RVED

8 G esberg al so asserts equitable tolling based on his del ayed recei pt

of information inside the prison about the Thonmas decision, supra. Thi s
contention lacks nerit. Fel der v. Johnson, 204 F.3d 168, 171-72 (5" Cir.),
cert. denied, 531 U S. 1035 (2000).




